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version will appear in the bound 
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Ni kol a P.  Kost i ch has appeal ed 

f r om a r ef er ee' s r epor t  concl udi ng t hat  he engaged i n 

pr of essi onal  mi sconduct  and r ecommendi ng t hat  hi s l i cense t o 

pr act i ce l aw i n Wi sconsi n be suspended f or  a per i od of  60 days.  

¶2 We concl ude t hat  al l  of  t he r ef er ee' s f i ndi ngs of  f act  

ar e suppor t ed by sat i sf act or y and convi nci ng evi dence.   We agr ee 

t hat  t he appr opr i at e di sci pl i ne f or  At t or ney Kost i ch' s 

mi sconduct  i s a 60- day suspensi on of  hi s l i cense t o pr act i ce 

l aw.   We f ur t her  concl ude t hat  t he cost s of  t he pr oceedi ng,  
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whi ch t ot al  $6, 803. 81 as of  Sept ember  20,  2012,  shoul d be 

assessed agai nst  At t or ney Kost i ch.  

¶3 At t or ney Kost i ch was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1970.   Hi s di sci pl i nar y hi st or y consi st s of  t hr ee 

publ i c r epr i mands.   I n 1986 he was r epr i manded on t he basi s of  a 

cr i mi nal  convi ct i on f or  f ai l i ng t o f i l e a t ax r et ur n.   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Kost i ch,  132 Wi s.  2d 227,  391 

N. W. 2d 208 ( 1986) .   I n 2005 he was r epr i manded f or  f ai l i ng t o 

det er mi ne i f  a c l i ent  had gr ounds f or  an appeal  f or  over  30 

mont hs af t er  bei ng r et ai ned,  f ai l i ng t o r espond t o t he c l i ent ' s 

l et t er s and phone cal l s,  f ai l i ng t o i nf or m t he cl i ent  he had no 

l egal  gr ounds f or  an appeal ,  f ai l i ng t o r ef und an advance 

payment  of  f ees upon t er mi nat i on,  f ai l i ng t o pr ovi de t he 

cl i ent ' s f i l e upon t er mi nat i on,  and f ai l i ng t o cooper at e wi t h an 

Of f i ce of  Lawyer  Regul at i on ( OLR)  i nvest i gat i on.   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Kost i ch,  2005 WI  90,  282 

Wi s.  2d 206,  700 N. W. 2d 763.    

¶4 I n 2010 At t or ney Kost i ch was r epr i manded f or  

r epr esent i ng an i ndi v i dual  on cr i mi nal  char ges i n whi ch he had 

pr evi ousl y consul t ed wi t h t he v i ct i m i n t he cr i mi nal  case about  

a pot ent i al  c i v i l  act i on agai nst  t he per son he ul t i mat el y 

r epr esent ed i n t he cr i mi nal  mat t er .   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Kost i ch,  2010 WI  136,  330 Wi s.  2d 378,  793 

N. W. 2d 494.    

¶5 The mi sconduct  at  i ssue i n t he i nst ant  case ar i ses out  

of  At t or ney Kost i ch' s r epr esent at i on of  L. P. ,  who was i ndi ct ed 

i n August  of  2006 on f eder al  char ges per t ai ni ng t o di st r i but i on 
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of  cr ack cocai ne.   L. P.  hi r ed At t or ney Kost i ch t o def end her  i n 

mi d- August  2006.   At t or ney Kost i ch agr eed t o r epr esent  L. P.  f or  

a $5, 000 r et ai ner  and t ol d her  she woul d need t o pay an 

addi t i onal  $5, 000 i f  t he case went  t o t r i al .   L. P.  pai d At t or ney 

Kost i ch a t ot al  of  $4, 000 t owar d t he r et ai ner .    

¶6 L. P. ' s f or mer  boyf r i end,  L. B. ,  was a co- def endant  i n 

t he f eder al  dr ug case.   At t or ney Mar k Ni el sen r epr esent ed L. B.    

¶7 Bet ween August  of  2006 and November  of  2008,  L. P.  and 

At t or ney Kost i ch had var i ous communi cat i ons ei t her  i n per son or  

by t el ephone r egar di ng possi bl e pl ea agr eement s.   L. P.  di d not  

want  t o ent er  a pl ea t o any sor t  of  dr ug t r af f i ck i ng char ge and 

was hopi ng t o be abl e t o pl ead t o a mi sdemeanor  r at her  t han a 

f el ony.  

¶8 I n l at e 2008 At t or ney Kost i ch exper i enced cer t ai n 

ser i ous heal t h i ssues whi ch r esul t ed i n hi s absence f r om hi s l aw 

of f i ce f r om mi d- November  2008 t o ear l y Febr uar y 2009.   At t or ney 

Kost i ch had l ost  hi s secr et ar y a f ew mont hs bef or e t hi s,  and 

dur i ng hi s absence he had hi s daught er  come i n t o ser ve as a 

par t - t i me par al egal / secr et ar y.   At t or ney Kost i ch t est i f i ed at  

t he hear i ng bef or e t he r ef er ee t hat  he had i nst r uct ed hi s 

daught er  t o t el l  c l i ent s who cal l ed t hat  he was out  of  t he 

of f i ce and woul d not  be back f or  sever al  mont hs.    

¶9 L. P.  t est i f i ed t hat  bet ween November  2008 and Febr uar y 

2009,  she had t r i ed t o cont act  At t or ney Kost i ch numer ous t i mes,  

but  he never  r esponded.   She sai d she l ef t  messages wi t h 

At t or ney Kost i ch' s daught er  and at  ot her  t i mes she l ef t  

voi cemai l  messages aski ng hi m t o get  back t o her  because she 
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want ed t o know what  was goi ng on.   She sai d at  t i mes hi s 

voi cemai l  box woul d be f ul l  and she woul d be unabl e t o l eave a 

message.   L. P.  deni ed ever  bei ng t ol d t hat  At t or ney Kost i ch was 

exper i enci ng ser i ous medi cal  pr obl ems or  t hat  he was goi ng t o be 

absent  f r om hi s of f i ce.   L. P. ' s mot her  sai d she,  t oo,  made 

numer ous at t empt s t o cont act  At t or ney Kost i ch,  al l  t o no avai l .  

¶10 On Januar y 26,  2009,  L. P.  cal l ed and l ef t  a message 

sayi ng she want ed t o t er mi nat e At t or ney Kost i ch' s 

r epr esent at i on.   I n e- mai l s dat ed Febr uar y 4 and 19,  2009,  and 

i n a l et t er  dat ed Febr uar y 23,  2009,  L. P.  or  her  mot her  

conf i r med t hei r  desi r e t o t er mi nat e At t or ney Kost i ch' s 

r epr esent at i on.   They asked f or  a par t i al  r ef und of  t he $4, 000 

r et ai ner .   I n t he Febr uar y 23 l et t er  L. P.  i nf or med At t or ney 

Kost i ch t hat  she qual i f i ed f or  a publ i c def ender  but  t hat  she 

needed hi m t o wi t hdr aw as her  at t or ney so she coul d pr oceed wi t h 

new counsel .  

¶11 I t  i s  undi sput ed t hat  At t or ney Kost i ch had no 

communi cat i on wi t h L. P.  f r om mi d- November  2008 unt i l  Mar ch 2009.   

At t or ney Kost i ch acknowl edged t hat  dur i ng hi s absence f r om t he 

of f i ce he di d not  send any l et t er s t o c l i ent s i nf or mi ng t hem 

about  hi s i l l ness and absence.  

¶12 At  a st at us conf er ence on Mar ch 9,  2009,  At t or ney 

Kost i ch f or mal l y  wi t hdr ew as L. P. ' s at t or ney.   L. P.  subsequent l y  

ent er ed i nt o a pl ea agr eement  t o a char ge of  " mi spr i s i on of  a 

f el ony, "  whi ch was t he l owest  f el ony char ge avai l abl e.   She was 

pl aced on pr obat i on.   At t or ney Kost i ch di d not  r ef und any 
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por t i on of  t he $4, 000 r et ai ner  pai d t o hi m and cl ai med t hat  he 

ear ned al l  of  i t .    

¶13 On Febr uar y 8,  2011,  t he OLR f i l ed a compl ai nt  

al l egi ng t hat  At t or ney Kost i ch' s  r epr esent at i on of  L. P.  r esul t ed 

i n t hr ee count s of  mi sconduct .   Count  One al l eged t hat  by 

f ai l i ng t o communi cat e wi t h L. P.  bet ween November  2008 and Mar ch 

2009,  dur i ng whi ch t i me L. P.  r epeat edl y t r i ed t o r each hi m t o 

di scuss her  pendi ng cr i mi nal  mat t er ,  At t or ney Kost i ch v i ol at ed 

SCRs 20: 1. 4( a) ( 3)  and ( 4) . 1  Count  Two al l eged t hat  by f ai l i ng t o 

r espond t o a l et t er  or  e- mai l s f r om L. P.  or  her  mot her  

concer ni ng f ees,  At t or ney Kost i ch v i ol at ed SCR 20: 1. 5( b) ( 3) . 2  

Count  Thr ee al l eged t hat  by f ai l i ng t o t ake t i mel y st eps t o 

wi t hdr aw f r om hi s r epr esent at i on af t er  r ecei v i ng numer ous 

communi cat i ons f r om L. P.  and her  mot her  di schar gi ng hi m,  

At t or ney Kost i ch v i ol at ed SCR 20: 1. 16( a) ( 3) . 3   

¶14 Ri char d C.  Ni nneman was appoi nt ed r ef er ee.   At  t he 

hear i ng bef or e t he r ef er ee,  L. P.  t est i f i ed t hat  no one i nf or med 

her  t hat  At t or ney Kost i ch was exper i enci ng any medi cal  i ssues 

                                                 
1 SCRs 20: 1. 4( a) ( 3)  and ( 4)  st at e a l awyer  shal l  " ( 3)  keep 

t he cl i ent  r easonabl y i nf or med about  t he st at us of  t he mat t er ;  
[ and]  ( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by t he c l i ent  
f or  i nf or mat i on;  .  .  .  . "  

2 SCR 20: 1. 5( b) ( 3)  st at es,  " A l awyer  shal l  pr ompt l y r espond 
t o a c l i ent ' s r equest  f or  i nf or mat i on concer ni ng f ees and 
expenses. "  

3 SCR 20: 1. 16( a) ( 3)  st at es:   " Except  as st at ed i n par .  ( c) ,  
a l awyer  shal l  not  r epr esent  a c l i ent  or ,  wher e r epr esent at i on 
has commenced,  shal l  wi t hdr aw f r om t he r epr esent at i on of  a 
c l i ent  i f :  .  .  .  ( 3)  t he l awyer  i s di schar ged. "  
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and t hat  she knew not hi ng about  hi s medi cal  pr obl ems unt i l  Mar ch 

2009 when he wi t hdr ew f r om her  case.   L. P.  est i mat ed t hat  dur i ng 

At t or ney Kost i ch' s absence f r om hi s l aw of f i ce,  she pr obabl y 

made 50 at t empt s t o cont act  hi m,  al l  t o no avai l .   L. P. ' s mot her  

est i mat ed she t r i ed t o r each At t or ney Kost i ch at  l east  15 t i mes 

bet ween November  2008 and Febr uar y 2009.  

¶15 At t or ney Kost i ch t est i f i ed t hat  pr i or  t o hi s absence 

f r om hi s pr act i ce,  he t ol d L. P.  t hat  t i me was on t hei r  s i de 

because as l ong as her  f or mer  boyf r i end was cooper at i ng wi t h t he 

gover nment ,  no pr essur e was bei ng put  on her  and t her e was no 

t r i al  dat e.   At t or ney Kost i ch sai d i t  was hi s f eel i ng t hat  t he 

del ay benef i t t ed L. P.  because i n t he meant i me she was doi ng ver y 

wel l  on moni t or i ng by t he pr obat i on depar t ment  and she had gone 

i nt o r ehabi l i t at i on.   He sai d none of  L. P. ' s r i ght s wer e i n any 

way compr omi sed by t he f act  t hat  he was out  of  hi s of f i ce and 

unavai l abl e bet ween l at e 2008 and ear l y 2009.    

¶16 At t or ney Kost i ch admi t t ed t hat  when he l ef t  hi s of f i ce 

due t o i l l ness i n November  2008 he di d not  pr epar e any sor t  of  

l et t er  t o be sent  t o c l i ent s t o t el l  t hem he was goi ng t o be 

gone f or  an ext ended per i od of  t i me.   He agr eed t hat  sendi ng 

l et t er s t o conf i r m hi s absence woul d have been t he best  t hi ng t o 

do.  

¶17 The r ef er ee i ssued hi s r epor t  and r ecommendat i on on 

Oct ober  11,  2011.   The r ef er ee f ound t hat  t he OLR pr oved by 

c l ear ,  sat i sf act or y,  and convi nc i ng evi dence al l  t hr ee count s of  

mi sconduct  al l eged i n t he compl ai nt .   As t o t he appr opr i at e 

sanct i on,  t he r ef er ee not ed t hat  Wi sconsi n adher es t o a syst em 
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of  pr ogr essi ve di sci pl i ne.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Conver se,  2006 WI  4,  ¶37,  287 Wi s.  2d 72,  707 

N. W. 2d 530.   The r ef er ee not ed t hat  At t or ney Kost i ch has been 

t he subj ect  of  t hr ee pr i or  publ i c r epr i mands,  and he not ed t hat  

t he 2005 publ i c  r epr i mand i nvol ved some count s of  mi sconduct  

whi ch ar e s i mi l ar  t o t he v i ol at i ons i n t he i nst ant  case.   The 

r ef er ee sai d under  t he c i r cumst ances,  he had no hesi t at i on i n 

r ecommendi ng t hat  At t or ney Kost i ch' s l i cense t o pr act i ce l aw i n 

Wi sconsi n be suspended f or  a per i od of  60 days as r equest ed by 

t he OLR i n i t s  compl ai nt .   The r ef er ee al so r ecommended t hat  t he 

f ul l  cost s of  t he pr oceedi ng be assessed agai nst  At t or ney 

Kost i ch.    

¶18 At t or ney Kost i ch has appeal ed.   He asser t s t hat  Count s 

One and Two of  t he OLR' s compl ai nt  ar e mul t i pl i c i t ous,  and t hat  

a 60- day suspensi on i s di spr opor t i onat e t o t he ser i ousness of  

t he of f enses.   He asks t hi s cour t  t o i mpose a f our t h publ i c 

r epr i mand.   He al so asser t s t hat  an awar d of  r est i t ut i on i s not  

appr opr i at e.  

¶19 At t or ney Kost i ch ar gues t hat  Count s One and Two of  t he 

OLR' s compl ai nt  ar e mul t i pl i c i t ous because t he al l egat i ons 

under l y i ng t he t wo count s ar ose out  of  a s i ngl e cour se of  

conduct .   He ar gues t hat  Count s One and Two shoul d be t r eat ed as 

one of f ense,  f ai l ur e t o pr ompt l y r espond t o r equest s f r om t he 

cl i ent  r egar di ng t he st at us of  her  case and f or  a r et ur n of  

f ees.    

¶20 At t or ney Kost i ch al so ar gues t hat  t he r ef er ee' s 

r ecommendat i on f or  a 60- day suspensi on i s di spr opor t i onat e t o 
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t he conduct  at  i ssue.   Al t hough he acknowl edges t hat  appar ent l y 

no at t or ney subj ect  t o t hi s  cour t ' s  super vi s i on has been 

af f or ded a f our t h consecut i ve publ i c r epr i mand,  he suggest s t hi s  

woul d be an appr opr i at e case t o i mpose a f our t h publ i c  

r epr i mand.  

¶21 The OLR ar gues t hat  At t or ney Kost i ch' s conduct  

r epr esent s v i ol at i ons of  t hr ee separ at e supr eme cour t  r ul es.   I t  

says al t hough t her e may be a common el ement  ( i gnor i ng t he 

cl i ent ) ,  i t  does not  f ol l ow t hat  t he char ges ar e mul t i pl i c i t ous 

s i nce t her e ar e separ at e pol i c i es and r easons behi nd each r ul e.  

¶22 The OLR asser t s t her e ar e a number  of  aggr avat i ng 

c i r cumst ances i n t hi s case,  t he most  i mpor t ant  one bei ng t hat  

At t or ney Kost i ch has been publ i c l y r epr i manded t hr ee t i mes 

bef or e,  wi t h t he 2005 r epr i mand havi ng si mi l ar i t i es t o t he f act s 

of  t hi s case ( f ai l i ng t o keep a c l i ent  i nf or med) .   The OLR says 

At t or ney Kost i ch r ef uses t o acknowl edge hi s mi sconduct  and 

bl ames i t  on ei t her  hi s i l l ness or  an acr i moni ous br eak- up of  

hi s ol d l aw f i r m.   The OLR says " had he shar ed i nf or mat i on about  

hi s i l l ness and hi s absence f r om t he l aw pr act i ce wi t h hi s 

c l i ent s,  many of  t hese pr obl ems may have been avoi ded. "    

¶23 Thi s cour t  wi l l  adopt  a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous.   Concl usi ons of  l aw ar e 

r evi ewed de novo.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   The 

cour t  may i mpose what ever  sanct i on i t  sees f i t  r egar dl ess of  t he 

r ef er ee' s r ecommendat i on.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.   
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The r ef er ee' s f i ndi ngs of  f act  i n t hi s case ar e not  c l ear l y 

er r oneous,  and we adopt  t hem.   We al so agr ee wi t h t he 

concl usi ons of  l aw t hat  f l ow f r om t he r ef er ee' s f i ndi ngs of  

f act .  

¶24 We r ej ect  At t or ney Kost i ch' s ar gument  t hat  Count s One 

and Two of  t he OLR' s compl ai nt  ar e mul t i pl i c i t ous.   As t he OLR 

poi nt s out ,  SCRs 20: 1. 4( a) ( 3)  and ( 4)  r equi r e an at t or ney t o 

keep a c l i ent  r easonabl y i nf or med about  t he st at us of  a mat t er  

and pr ompt l y compl y wi t h r easonabl e r equest s by t he c l i ent  f or  

i nf or mat i on.   Supr eme cour t  r ul e 20: 1. 5( b) ( 3)  addr esses a 

separ at e cat egor y of  l awyer  r esponsi bi l i t y——f ees——and r equi r es 

t he at t or ney t o i nf or m t he cl i ent  of  t he pur pose and ef f ect  of  

any r et ai ner  or  advanced f ee.   Count s One and Two of  t he 

compl ai nt  addr ess separ at e i nst ances of  mi sconduct  and ar e not  

mul t i pl i c i t ous.   At t or ney Kost i ch acknowl edges t hat  he f ai l ed t o 

keep L. P.  r easonabl y i nf or med about  t he st at us of  her  case and 

f ai l ed t o pr ompt l y r espond t o her  r equest  f or  i nf or mat i on about  

f ees.   He al so acknowl edges t hat  he f ai l ed t o t i mel y t ake st eps 

t o wi t hdr aw f r om r epr esent at i on af t er  L. P.  l ef t  numer ous 

messages sayi ng she want ed t o di schar ge hi m.   Accor di ngl y,  we 

agr ee wi t h t he r ef er ee t hat  t he OLR met  i t s bur den of  pr oof  on 

al l  t hr ee count s of  mi sconduct .    

¶25 As t o t he i ssue of  whet her  At t or ney Kost i ch shoul d be 

or der ed t o make r est i t ut i on t o L. P. ,  t he OLR st at ed at  or al  

ar gument  t hat  i t  was not  seeki ng a r est i t ut i on awar d.   We accede 

t o t he OLR' s j udgment  on t hi s i ssue.  
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¶26 As t o t he appr opr i at e sanct i on,  t hi s cour t  has 

r epeat edl y st at ed t hat  i t  adher es t o a syst em of  pr ogr essi ve 

di sci pl i ne.   See Conver se,  287 Wi s.  2d 72,  ¶37;  Ei senber g,  322 

Wi s.  2d 518,  ¶59.   As t he r ef er ee poi nt ed out ,  At t or ney 

Kost i ch' s 2005 publ i c r epr i mand i nvol ved conduct  somewhat  

s i mi l ar  t o t hat  at  i ssue her e.   I n bot h cases he f ai l ed t o 

r espond t o c l i ent s '  r equest s f or  i nf or mat i on about  t hei r  pendi ng 

cases.   At t or ney Kost i ch admi t s he was absent  f r om hi s of f i ce 

and uncommuni cat i ve wi t h L. P.  bet ween November  2008 and ear l y 

Mar ch 2009.   He admi t s he never  i nst r uct ed hi s daught er  t o send 

l et t er s t o any of  hi s c l i ent s or  t o t he cour t s bef or e whi ch he 

pr act i ced i nf or mi ng t hem of  hi s absence.   Al t hough he cl ai ms he 

di d i nst r uct  hi s daught er  t o t el l  c l i ent s who cal l ed t hat  he 

woul d be out  of  t he of f i ce f or  sever al  mont hs,  L. P.  and her  

mot her  bot h t est i f i ed t hey wer e never  gi ven any such 

i nf or mat i on.   No t est i mony was pr esent ed at  t he hear i ng bef or e 

t he r ef er ee t o chal l enge t hose st at ement s.    

¶27 Al t hough At t or ney Kost i ch mai nt ai ns t hat  L. P.  was not  

har med i n any way by hi s f ai l ur e t o communi cat e wi t h her ,  i t  i s  

r easonabl e t o assume t hat  hi s f ai l ur e t o r espond t o dozens of  

messages l ef t  by L. P.  and her  mot her  caused L. P. ,  who was f aci ng 

f eder al  f el ony count s t hat  car r i ed mandat or y t er ms of  

i mpr i sonment ,  acut e di st r ess.   We agr ee wi t h t he r ef er ee t hat  a 

60- day suspensi on of  At t or ney Kost i ch' s l i cense i s an 

appr opr i at e sanct i on f or  hi s mi sconduct .   
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¶28 I T I S ORDERED t hat  t he l i cense of  Ni kol a P.  Kost i ch t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  60 days,  commenci ng 

Januar y 1,  2013.  

¶29 I T I S FURTHER ORDERED t hat  Ni kol a P.  Kost i ch shal l  

compl y wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  

a per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.  

¶30 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Ni kol a P.  Kost i ch shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.  

¶31 I T I S FURTHER ORDERED t hat  compl i ance wi t h al l  

condi t i ons of  t hi s or der  i s r equi r ed f or  r ei nst at ement .   See SCR 

22. 28( 2) .   

¶32 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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